|any evidence introduced at the hearing on the Petition, and the entire record and proceedings on

cOPY
Aaron Spolin, SBN 310379 00358?«“42?&5&“3
Spolin Law ugerior GOt os Angeles
11500 W. Olympic Blvd., Suite 400 5 2019
Los Angeles, CA 90064 AUG 1 -
T: 310-424-5816 Sherri . Cartgy, Executive Officer
By

r;ek)dv Ramirez

Attornei' for

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

THE PEOPLE OF THE STATE OF
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e MEMORANDUM OF POINTS AND
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Defendant/Petitioner.

PLEASE TAKE NOTICE THAT that Petitioner, ||| | | | | I hereby submits
his Reply in Support of His Petition to Vacate his Murder Conviction and To Be Resentenced on
the Remaining Counts.

The Reply is based on this notice, the attached memorandum of points and authorities,

file in this action.

Dated: %//S—//"L

,.‘ -

“Aaron Spolin /
Attorney for Defendant
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By stark contrast, and as Respondent further acknowledges, Proposition 7 amended]
Section 190 of the Penal Code so as to substantially increase the penalties for first and secondj
degree murder, and Proposition 115 amended the penalties set forth in Section 190.2 of the Penal
Code to provide a death sentence or life without the possibility of parole for two situations wherey
the defendant is not the actual killer. (See People v. Cooper (2002) 27 Cal.4th 38 (“The purpose
of the Briggs Initiative [Proposition 7] was to substantially increase the punishment for persons

convicted of first and second degree murder.”);> Cal. Penal Code § 190.2, subds. (¢)-(d)).” And

Penal Code section 189.

€) A participant in the perpetration or attempted perpetration of a felony listed in
subdivision (a) in which a death occurs is liable for murder only if one of the following is
proven:

(1) The person was the actual killer.

(2) The person was not the actual killer, but, with the intent to kill, aided, abetted, counseled .,
commanded, induced, solicited, requested, or assisted the actual killer in the commission off
murder in the first degree.

(3) The person was a major participant in the underlying felony and acted with
reckless indifference to human life, as described in subdivision (d) of Section 190.2.

(f) Subdivision (e) does not apply to a defendant when the victim is a peace officer who wasi
killed while in the course of his or her duties, where the defendant knew or reasonably shoul
have known that the victim was a peace officer engaged in the performance of his or her duties.

% Section 190, with Proposition 7’s amendments italicized, provides as follows:

(a) Every person guilty of murder in the first degree shall be punished by death, imprisonmen#
in the state prison for life without the possibility of parole, or imprisonment in the state prisorz
for a term of 25 years to life. The penalty to be applied shall be determined as provided ir
Sections 190.1, 190.2, 190.3, 190.4, and 190.5.

Except as provided in subdivision (b), (¢), or (d), every person guilty of murder in the secon
degree shall be punished by imprisonment in the state prison for a term of /5 years to life.

3 Penal Code Sections 190.2, with relevant amendments of Proposition 115 italicized, provides ir
pertinent part as follows:

Section § 190.2 Death penalty or life imprisonment without parole; special circumstances

(a) The penalty for a defendant found guilty of murder in the first degree shall be death ox~
confinement in state prison for a term of life without the possibility of parole in any case ira
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Thus the shortening of existing prison terms by section 1170.2 is purely incidental
to the main legislative purpose, and comes within the rule enunciated in Laisne v.
Cal. St. Bd. of Optometry (1942) 19 Cal.2d 831, 835, 123 P.2d 457, 460, which
states: “It is true that there can be no complete separation of powers of
government in an ever changing social order. It is equally true that each
department for its own existence must in some degree exercise some of the
functions of the others.

Nor do we see any inconsistency between our holding and the finality of
judgment rule, which states that once a judgment in a criminal case becomes final,
it may not be reduced by subsequent legislative action. . . .

The distinction is that in this case final judgments will be reduced only as an
incident of a major and comprehensive reform of an entire penal system. In view
of the legislative objective, the final judgment rule must yield.

(Way, 74 Cal. App. 3d at 179—80 (emphasis added)). The reduced sentences effectuated by
§1170.95, like those effectuated by §1170.2, are “purely incidental to the Legislative objective to
reform the penal code.” Accordingly, like §1170.2, §1170.95 does not fun afoul of the
separation of powers doctrine. (See In re Chavez (2004) 114 Cal. App. 4th 989, 1000 (applying
Way to find that “the lessening of petitioners' sentences here is incidental to the legitimate
motivation of correcting an anomaly in the law and likewise cannot be considered an
infringement of the executive power.”)).
IV. CONCLUSION

For the foregoing reasons, neither SB 1437 nor §1170.95 is unconstitutional, and for thej
unrefuted reasons set forth in the Petition, Petitioner - has satisfied the statutory
requirements necessary to have his murder conviction vacated, and for him to be resentenced on

his remaining counts. Accordingly, he requests that this Court grant his Petition and afford him

the relief prayed therein.

Dated: August 5 2019
Spolin Law

,)
~Aaron Spolin ! '

Attorney for Defendant
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PROOF OF SERVICE BY MAIL

STATE OF CALIFORNIA )
) ss.
COUNTY OF LOS ANGELES )

I am employed in the County of Los Angeles, State of California. I
am over the age of eighteen (18) years and not a party to the within action;
my business address is: 811 Wilshire Blvd., Ste 900, Los Angeles, CA 90017.
On August 15,2019 I served PETITIONER’S REPLY IN SUPPORT OF
HIS PETITION TO VACATE MURDER CONVICTION AND BE
RESENTENCED ON REMAINING COUNTS; MEMORANDUM OF
POINTS AND AUTHORITIES on the interested parties in this action by
placing a true copy thereof enclosed in a sealed envelope addressed as
follows:

DISTRICT ATTORNEY’S OFFICE
210 West Temple Street
Los Angeles, CA 90012

(BY MAIL) I am readily familiar with the firm’s practice of
collection and processing correspondence by mailing. Under that
practice it would be deposited with U.S. postal service on that same
day with postage fully prepaid at Los Angeles, California in the
ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date or
postage meter date is more than one day after date of deposit for
mailing in affidavit.

[ declare under penalty of perjury under the laws of the State of
California that the above is true and correct. Executed on August 15,
2019, at Los Angeles, California.

Fernando Mercado “

PRINT NAME SIGNATURE






